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ISSUE

All our children need to have permanent relationships with nurturing and loving adults. Most of our children get those relationships with grandparents, aunts and uncles, and close family friends and neighbors.  Our children who are placed in out-of-home care often lose those relationships, sometimes just to keep them safe.  As they develop new loving and caring relationships, it is a good thing to make them permanent.  Ideally, former foster parents can act like aunts and uncles or grandparents and be a support to the child throughout their life and a support to their family, too.

Too often, when these kids come back into care, they have no one that is connected to them who can be a placement resource.  If kids could retain those long-term committed relationships, they just might have placement options with built in predictors of success.
“We know that foster parents provide safe and caring families for children. But the children should not be trapped in them forever, especially when there are open arms waiting to welcome them into permanent homes.”

President Bill Clinton, at the signing ceremony for the Adoption Safe Families Act of 1997

More than half the 10,000 children in foster care have been there for three or more years, defining the phrase “languishing in foster care.”  The intent of foster care is temporary, transitional placement.  But when the time in out-of-home care exceeds all timelines foreseen in state and federal statute, when the child’s primary dependent bonds parental in nature are with the foster parents, when placements are counted in years, and when foster care is the only life the child has ever known, then the “temporary, transitional” nature can only be seen as a complete and utter failure, and must yield to the child’s right to a permanent home.  The research shows that children need a consistent, bonded relationship or their development suffers often irreversible damage.  When and the children have formed deep bonds with their long term caregivers, those relationships require protection.
At the same time, relief granted must not interfere with the custodial relationship of the parent or the state’s interest in restoring the natural family.  The natural parent is presumed to act in the best interests of the child.
HISTORY

Many states have enacted statutes regarding intervention, non-parental custody action and visitation.  In Washington State, permissive intervention is allowed at the discresion of the court under Court Rule 24b, which requires the petitioner to have an interest not already represented.  This has been interpreted in some jurisdictions to require the petitioner to demonstrate that those charged with protecting the interests of the child, DSHS and the GAL, have not done so.  In some jurisdictions proving the psychological relationship is sufficient, if the relief requested is not already represented by another party.  Intervention in this sense means intervening to protect the child.  The intervener has no rights and cannot, for example, sue for damages.
MARRIAGE OF ALLEN was a landmark case where a stepmother was granted custody over the natural parents for a deaf child.  The court held “unique circumstances may warrant unique custody decrees.”  In IN PARENTAGE OF L.B., the court granted intervener status to a domestic partner, enunciating four criteria; the intervener must have: 1) lived in the same household, 2) lived together a sufficient time to form a dependent bond, parental in nature, 3) assumed all parental responsibilities without the expectation of compensation, and 4) been actively fostered in the parental role by one of the natural parents.  This proposal is modeled in part on the Oregon statute, and in part on the ruling IN PARENTAGE OF L.B.
Washington State is the only state without a law regarding grandparent’s rights.
Oregon and Illinois allow intervention if the child has lived with the caregivers for one year.  Caregivers have limited participation; they may not file the termination of parental rights petition or participate in the trial.

Maine, Michigan, New Hampshire, and New Mexico allow caregivers to also file TPR under certain conditions.
New York allows intervention for children that are legally free.
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OUTCOME
Recognition of significant custodial relationships and a statutory right to intervene.  Caregivers seeking to intervene in dependency would be allowed limited party status on the issue of placement and the child’s health and safety only.  The limited status would not allow the intervener to have any involvement on the issue of parental rights.  The natural parent is presumed to act in the best interests of the child.
The petitioner must show that the the child has been in out-of-home care for 24 months, lived with the intervener for one year, and circumstances detrimental to the child exist if relief is denied.  Intervention must be in the best interest of the child, and is not allowed if the court issues or has issued within the last six months a good cause exception according to RCW 13.34.145(3)(b)(vi), or if TPR petition has already been filed, therefore the state can avoid caregivers filing for intervention altogether by simply following current law.
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