Foster Care Policy Think Tank

“Removing Obstacles to Permanency”

November 2008

sponsored by

The Foster Care Justice Alliance
[image: image1.jpg]




Table of Contents
3Introduction


4Participants


5Recommendations


5Issue #1: Caregiver’s Right to be Heard


5Recommendation #1


6Recommendation #2


6Recommendation #3


6Recommendation #4


6Recommendation #5


7Issue #2: Importance of Psychological Relationships and Continuity of Care


7Recommendation #6


8Recommendation #7


10Issue #3: CPS Allegations


10Recommendation #8


11Issue #4: Encouraging Early Engagement of All Parenting Resources


11Recommendation #9


12Future Sessions




Introduction

Foster Care Justice Alliance is a 501(c)(3) voluntary, non-profit organization incorporated in Washington State and registered with the Washington State Charities Commission.  Our core mission is to protect the rights of children in out-of-home care.  The mission in macro is to advocate for change in law and in society.  Our seminal idea was the creation of a think tank to bring together the voices of those most closely touched by foster care, together with experts in law, mental health, law enforcement, and others to discuss solutions.
November 1, 2008 was the first session of an on-going foster care policy think tank.  Our theme, “Removing Obstacles to Permanency” reflects a view that permanency is denied in most cases well beyond statutory guidelines, which causes often irreversible damage and denies the child due process.
The participants were invited by the FCJA Board of Directors based on their expertise to advise our advocacy.  This report represents the recommendations from that meeting.

Participants *
(in alphabetical order)
Bob Adams

Vice President, Foster Care Justice Alliance

Kelly Adams

Board Member, Foster Care Justice Alliance

Justice Bobbe Bridge (ret.)
Center for Children and Youth Justice

Shelley Burlile

Board Member, Foster Care Justice Alliance

Beverly Cuevas, L.C.S.W, A.C.S.W
Co-founder, Attachment Center Northwest

Vickie Glenn

Grandparents Rights of Washington (GROW)

Linda Green-Baskett, M.A., L.M.H.C.

Threshold Counseling

Washington Adoptive Families Alliance
Mary Jones

Foster Parent
Linda Katz

Program Director, King County CASA

Amy Langley

Board Member, Foster Care Justice Alliance

Gary Malkasian

President, Foster Care Justice Alliance

Mary Meinig

Director, Office of the Family and Children's Ombudsman

Mary Radcliffe
Child Welfare Advocate
Shawn Yanity

Chairman, Stillaguamish Tribe

Tonya Yanity

Foster Parent
* Participants represented their own views, which might not reflect the views of all members of their respective organizations.

Recommendations
Issue #1: Caregiver’s Right to be Heard
Foster Parents and Relative Caregivers have a statutory right to notice of dependency hearings and a right to be heard.
  The clear view of the Legislature and the U.S. Congress was that the best interests of the child were better served when those with day-to-day interactions were allowed to inform the court’s decision.  However, caregivers have been denied a meaningful right to be heard in several situations:
1. Some jurisdictions have held that the ability to turn in a written caregiver’s report satisfies the caregiver’s right to be heard.  However:

a. DSHS is under no obligation to give the caretaker’s report to the court, or to incorporate it into the ISSP.  Indeed, since delivery of the ISSP to the caregiver in most cases is how they receive notification, there may be no opportunity for the ISSP to be modified.
b. Since documents supplied to the court are viewable by all parties, some foster parents are reluctant to give written reports directly to the court.  Most are unfamiliar with court procedures and unaware that they can supply documentation to the court.
c. Finally, denying the caregivers an opportunity to speak does not allow them to address situations that may have changed since they turned in a report, or speak to issues raised at the hearing.
2. Children have been removed from homes a week or two before a hearing in an apparent attempt to muzzle the foster parent.  RCW 13.34.096 stipulates that only caregivers that currently have the child in care have the right to be heard.

3. Hearings can be circumvented altogether by agreed orders from non-contested reviews, even if the department’s plan is hotly contested by the caregivers, medical providers, mental health providers, or all the above.  It was noted in the case of Rafael Gomez that all hearings were non-contested reviews, where the opinions of the foster mother and the medical provider were filtered out.
Recommendation #1

Recommendation to the Department of Social and Health Services
Improve training to foster parents and relative caregivers on their right to be heard in all proceedings, instructions on how to complete a caregiver’s report, and how, when, and where to turn in their report.  The training shall include the pros and cons of filing reports directly with the court, and how to prepare documents for court if the caregiver chooses to do so.

Recommendation #2
Recommendation to the Washington Superior Court Judges Association
Propose a court rule be enacted that all dependency review hearings shall be full review hearings, and that there shall be no non-contested reviews.  A non-party is denied a meaningful right to be heard without the right to contest.  Better decisions are made when the caregivers’ voices are heard.

Recommendation #3

Recommendation to the Washington State Legislature
Enact legislation to modify RCW 13.34.096 to allow all caregivers within the most recent six month period prior to any preceding the right to speak and be heard at that proceeding.

Recommendation #4

Recommendation to the Washington Superior Court Judges Association
Propose a court rule be enacted that requires the court to query the department at all dependency review hearings as to whether all caregivers within the most recent six month period were given proper and timely notification of the hearing, and their right to speak and be heard.
Recommendation #5
Recommendation to the Department of Social and Health Services
Improve training to foster parents, relative caregivers, birth parents, and relatives on their ability to call Family Team Decision Meetings, and Family Group Conferencing.
Issue #2: Importance of Psychological Relationships and Continuity of Care
The dependant bond that develops between a child and a long term caregiver is not respected.  Children suffering the loss of contact with their family members form new attachments, only to lose those, too.  Children that reenter the foster care system are rarely placed with the same foster family because there is no obligation to do so.
Grandparents and other relatives that become the primary caregivers for years at a time find they have no special rights enabling them to be a part of their child’s life, despite having both a psychological and blood relation.  Children are often removed without any transition or visitation allowed, despite the traumatic impact this has on the child.
The Adoption Safe Families Act requires permanency to be achieved within 15 months of dependency.  Washington State law requires the court to order the department to file the termination of parental rights petition if a child has been in out-of-home care for 15 of the most recent 22 months, unless the court issues a written “good cause exception” according to RCW 13.34.145(3)(b)(vi) why TPR is not in the best interest of the child.  Yet fully half of the 10,000 children in foster care on any given day have been there for over three years, defining the expression, “languishing in foster care.”
The caregivers in these situations are often the only stable parental bonds the child has ever known, yet the child can be removed from their home with little cause and they have no further ability to protect her.
Recommendation #6

Recommendation to the Washington State Legislature
Enact legislation that creates a statutory right to petition the court for visitation under the following circumstances:
1. The petitioner has been the primary caregiver for the child for one year or more. The petitioner lived together with the child in the same household and assumed all parental duties without expectation of compensation.  Foster care payments are not considered compensation for the purposes of this section.
2. The petitioner has been the primary caregiver within six months prior to the date of filing the petition.

3. There is clear and convincing evidence that failure to grant relief will result in circumstances detrimental to the child.

4. Visitation is in the best interest of the child.

5. Granting relief will not interfere with the custodial relationship.

6. Visitation for non-relatives of dependent children shall be transitional until the dependency is removed.

7. The petitioner shall not be eligible to use a public defender.

8. Motions filed without merit shall be dismissed with prejudice.

Recommendation #7

Recommendation to the Washington State Legislature
We find these basic principles when intervention for child placement may be appropriate:

· The child is languishing in foster care

· The child’s due process rights are not being protected

· The privacy of the birth parent is respected, including limited records access, with personal information and unfounded allegations removed

· The intervener has no involvement in parental rights

· Circumstances detrimental to the child exist if relief is not granted

If a child has been in foster care for two or more years without either the filing of TPR or a written “good cause exception” as to why TPR is not in the child’s best interests, then on the face of it the child’s best interests and due process rights are not being respected.  By including this as a condition for intervention in dependency proceedings, we ensure that caregivers will not be able to intervene if the state obeys current law.
We recommend the legislature enact legislation that creates a statutory right to petition the court regarding placement and child safety under the following circumstances:

1. The petitioner has been the primary caregiver for the child for one year or more.  The petitioner lived together with the child in the same household and assumed all parental duties without expectation of compensation.  Foster care payments are not considered compensation for the purposes of this section.
2. The petitioner is currently the primary caregiver or was the primary caregiver within six months prior to the date of filing the petition.

3. There is clear and convincing evidence that failure to grant relief will result in circumstances detrimental to the child.

4. For cases in dependency, one of the following two conditions must apply:

a. The child is already legally free; OR

b. The child has been in out-of-home care for 24 months, a petition to terminate parental rights has not been filed, and the court has not issued a “good cause exception” according to RCW 13.34.145(3)(b)(vi) within the last six months.
5. The “good cause exception” in 4(b) may be issued concurrently with denial of the motion.
6. For cases not in dependency, the petitioner is a grandparent, step parent, domestic partner of a natural parent, or a person actively fostered in the parental role by one of the natural parents.

7. Intervention is limited to placement and child safety, with no involvement with regards to parental rights.

8. In determining the best interest of a Recognized Indian Child as defined by 25 U.S.C. Sec. 1903 or by department rule or policy, the court shall consider the recommendation of the local Indian child welfare advisory committee as well as the child's cultural needs.
9. If the motion is granted, the records requested by the intervener shall have identifying information removed.

10. In dependency proceedings, unfounded allegations against the birth parent(s) or caregiver(s) shall be mutually shielded from discovery.

11. In dependency proceedings, the whereabouts of the children shall be shielded from discovery, including the address of the caregiver.

12. The petitioner shall not be eligible to use a public defender.

13. Motions filed without merit shall be dismissed with prejudice.

Issue #3: CPS Allegations
CPS allegations can be made with little provocation.  Allegations that ultimately prove to be unfounded can still bankrupt the accused, costing thousands of dollars in legal fees, hundreds of hours of time, and impacting the well-being and stability of the family.

Recommendation #8

Recommendation to the Washington State Legislature
Enact legislation that entitles persons under CPS allegation to a public defender at all CAPTA reviews and appeals.

Issue #4: Encouraging Early Engagement of All Parenting Resources
For children that remain in foster care longer than 15 months, successful family reunifications drop dramatically.  Conversely, the longer a child remains in out-of-home care, the greater the pathologies, including Post Traumatic Stress Syndrome, Reactive Attachment Disorder, Depression, Anxiety, Aggression, and Self Injury.

Parents and other relatives need to be notified of the seriousness of dependency and of the child’s needs.  We have seen that the seriousness of the TPR notification can cause a renewed interest in the case.  The understanding of the seriousness of the situation needs to come earlier.  And for those parents who willfully do not engage in services, the child needs permanency, in keeping with the goals of ASFA.

Recommendation #9

Recommendation to the Washington State Legislature
Enact legislation to encourage all potential parenting resources to engage early in the dependency process:

1. Modification of the Notification of Dependency

All parties are notified that the primary, secondary, and tertiary permanency plans are to run concurrently, and that failure to engage in services may have serious consequences and damages the child’s chances of a positive outcome.  Even if the parent wishes placement with another parent to be the primary permanency plan, the parent is encouraged to engage in services in the best interest of the child.

2. Additional Warning Notification

If a parent fails to appear for six months, the parent receives a warning notification that failure to engage in services may have serious consequences and damages the child’s chances of a positive outcome.

3. Expand the Use of Gas and Hotel Vouchers for visitation by persons identified as placement alternatives for children in dependency
Expand the use of gas and hotel vouchers for parents and relatives identified as placement alternatives, to include per incident fines for merchants that refuse to honor valid vouchers.
4. Modification of the Termination of Parental Rights Petition

Failure to be in contact with the child for 15 months is added as an aggravating circumstance, if the parent knew the child was in out-of-home care, was properly notified, was given opportunity to have a relationship with the child, and it is in the best interest of the child.

Future Sessions

The think tank participants agreed to meet again in April 2009, after the end of the legislative session.  The invited participants will focus on foster parents, foster care alumni, birth parents, CASA/GAL, experts in law, mental health, and law enforcement, case workers, and tribal caseworkers.
Topics to be discussed may include a summary of the past legislative session, dependency timelines, the use of information technology, the ability to impact DSHS to enforce laws that are already on the books, and other topics of importance to the participants.







� 42 U.S.C. 675(5)(G) and RCW 13.34.096
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